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Thls matter is before the Courc on croas mtlone for

sutmary Judgnent. Both partlee etlpulate there ls no

genulne lseue of matertal fact. The aole legal isaue te

reaoLved by an lnterpretet lon of  47 D.C.C. f1557(b)(13),

a section of the Dletr lct of Colunbla Incoe Tax
LI

rhlch provldee ln perttnent paFt: ttThe electlon

the optlonal etandard deducclon, or to lterolzc de&rctlonr,

ghall be lrrevocable for the taxable yoar for rfilch thc

Tlnffic.c. !1557(b) (13) provldee ln lts entlrery:

Optlonnl etnndnrd Caductlon rnd fr:revocnlrle el.actlen.
t . - --in rleu oi- trlc fotcgoln3 Gc(.ucc:ton8, eny faol(tcnt

may elect to deduct for the tnr"c)le ye_er an optloEral
standard deductlon of 10 pcr ccntun of the od-lurted
gross lncone or $11000, trhlchcrrer 1o leoocr; ln thr
case of Jolnt reEurns flled by huobend cnd w1f,e
ltvlng to$cthcr, the cmblncd otcndard dcducElon
ohall be 

'rfunltcd 
to 10 per cc:! cr.B of the adJuoeed

gross lncooe of both, or $1rC00, whtchdver Lo leooer11p ,jr,...
ln the cooe of aeparate rcturnc by ttuobend cnd rlfa 

'-!

llvtng togecher, ihe etandard d:d,uctlon of oech Bpouoe
ohal1 be llnlted to 10 per centrs of the ndJuoted grosa
lncone of that apouoe or 9500, whlchever 1r loooor, but
the otcndard dcCucclon r"hall be alloued to nolther lf
the net fulccse of one of th: cpouoeo le deceretnad by
ltemiclni tho decluctlono. Tho optton provtdcd ln thlt
prrqsrcp.r ehall not be pcrllceod'on any recurn flhd
for ery pcrlod lcct shlo e full crlodlr or 6111
flrcrl  year.

Ttre electlon to claim the optiooal atandard dsdtrcclon.
or co ttcnlae dcductlono, rhall be trrwocablo for thi
gexeblc y.cr for strlch Chc cloctloo 1r urdo.
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For reasons scated herelnafter,

for sunt-ary Judgnent Le granted, and

le denled.

THE !'ACTS

Pecl.t loner, a reeldent and tanpayer of the Dletr lct of

Colunbla, ltemtze<i deductions on her 1970 Indlvldual Income

Tax Recurn. Included aa a deductlon rias $1000 whtch repre-

eented a legal fee lncurred ln corurectlon wlth a Laflgutt

affectlng lncme producing property. Petltloner belleved,

ln good falth, thle was an allowable deductton a8 a non-

trade or nonbusl.neag et(pense pursuant to 47 D.C.C. 11557(b)
2l

(12). The remalnlng lteolzed deductlona conolsted of

charlcable contributlone and tarces totallng $345.L0.

After hanlng tLnely flled her 1970 Dletrtct of

Colunbla Indlvidual Incooe Tax Return on Aprll 15, 1971,

petltloner waa, in Febnrary L972, a8oe88ed by tlre Dlatrlct

of Colunbla Govetnment an addlclonal tax llablllcy of $80,

plue $4.40 lntereat and penaltlea for the 1970 texable

year. Upon wrltten lnqulry of the Deparbenc of Flnance

and Revenue, petLtloner determlned that the addi,tlonal

assessment waa lnpoaed becauae the Gorrenment hed dlgalloned

her 91000 legal fee ds a deductlon.

Petltloner doee not conteet the dieallowance of her

legal fee es a deductton, but rsther contende ehe ehould

be allowed to utlllze the gtandard deductlon method, rather

than be conpelled to utlllzatlon of the lteotzed deductlon

nethod ahe orlglnally eoployed. Undcr the standard dedrc-

tlon nethod, petltloncr ls entltled to dedrctloos toCallng

TfVfT'.T3. t 1557 (b) ( tz) provldeo :

Nontrade or nonbualneE e oxDtro.4r -In the caoc of
i-nEf and neceooarJ ex-

penEes pald or lncurred Crrrinl' che caxable year
for the producclon or col lectlon of lncme,- or for
the mcnegeaent,, conger:\ratlon, or malntencnce of
properEy held ior producGl@ of lncooe Earabls
under Chlr euocbapcer.
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$1000 or l0z of her gross Lncome, whlchever le lesser. Thua,

under the scandard mechod, the addlt lonal tax owed by

pet l t loner  ls  $27.61,  ra ther  than 980,  whlch represents her

l labi l t ty under Ehe lcemlzed deducEion mechod.

The Department of Flnance and Revenue does not challenge

the good falth or reasonablenesa of petit lonerf s berlef

that the legal fee was an a1lowab1e deduction. However,

relylng on the sEatutory provlelon challenged here, lc

rejected her contention thac she is enclt led to beneflt  froo

the standard deductlon method. Thereafter, petltloner

remltced $27.61, due under the etendrrd method. rn addltlon,

she paid to the Dlatrlct of cohmbia Treasury, under protest,

the sum of $56.95, representlng the addlt lonal tax plue

accrued lncerest and penalty denanded by the Government under

the lceolzed deduction method. subeequent to reJectton of

petitlonerr 8 claln for refirnd by the Departnent of Flnance

and Revenue, petltloner flled a Petltlon for refirnd ln thls

Court.
3l

Petltloner challenges the ttlrrevocable electlontt p"o-

vlsion on constlcuttonal, ae well an on equltable grotrnda.

Her attack on the statute ls three-fold.

whtle petltloner agreeg wlth the governmentrs contentlon

that a llteral readlng of the relevant provlelons of 47

D.C.C.  t1557(b)(13)  would suppor t  the lnrerpretat lon urged

by the go\rerrnent-ttrat a ta:cpayerf s cholce of nethod oade

at the tlme of f1l1ng an Income Tax Return le lndeed

lrrevocable, she argues thac euch a llteral conatnrctron

of the statute f1lea ln the face of the equltable doctrtnc

of "electlon.'r she further contenda that the scrtut. 1!

congtltutlonally lnflru on due procers and equal protcctlon

grounda.

Petlttoner aaserte her conatltuclonal rlght to due

procesE of lew hag been abrldged becanae the govcroncot

f f ir557(b)(13).

L,,
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has imposed a penalty upon the exerclge of her stacutory

rlght to l temlze deducclons, wlthout affordlng her noclce

and an opportunlcy to be heard.

F inal ly ,  peEl t ioner  c la lms that  she was denled equal
4 /

proceccion of the lEw, because the Discrlct of Colunbla

has created an arbicrary classlf lcatlon of car<payere based

on whecher a Eaxpayer lnit lal ly elected to take the ltenlzed
5 l

or standard deductl6n, contendlng that the claesLficacl.on

has no ratlonal relationehip to the purpose of the staCute.

TIiE LAW

Wtri le the Courc ftndg pettt l .oner's constttut lonaL

challenges to the etatuce to be substantl.al,  l t  ls unneceosary

to decide the questlon alnce the case can be dleposed of on

other grounde. It le axlomatlc that courts should avotd

decldlng consticutlonal lesuee when the caee can be dectded

on other grounde. &95! v. Slg!!g35!, U.S. , 95 S. Ct.

992 ( f975) ;  Unlced States v .  ,  402

U.S.  363 ( .1971) ;  RosenlgI8 v .  F1eu1[ ! ,  374 U.S.  449 (1963) ;

Bafr_ v. Vg!@, 355 U.S. L7L (1958); Unlced Scates v. Bggfg,

345  U .S .  4L  (1953) ;  YoungsEown Shee t  and  Tube  Co .1v . .$ .# ,E '

343 U. S. 579 (1952) ; Sohrn v. @}g, 124 U. S. APP. D. C. 382

365 F.  2d 9L5 ( t966) .  see a leo @ v.  4ggglg,  _  U.s.  App.

fJ .C.  _ ,  103 D. I { .L .R.  2113 (dec lded October  22,  1975) .

A superflclal readlng of the Btacutory cmand that rrthe

electlon ...  shal1 be lrrevocable .. . t '  would geen to gupport

the goverrmencr I posltlon that once a taxPaYer hag deternlned

ro take elther the lteolzed or standard deductlon, and

@ !a no equal protectlon clause speclf lcal ly
E'pplicable co che Federdl Govern-enc, lt ls eetAbllshed
that the due process clause of the F{fth Anandoent forblds
dlscrlmlnatlon ln ouch the scne ncnner as the equal protec-
tLon clarse of the Fourceenth Amendroeat. Dolllne v. .9!3Ip,9,,
347 U.S.  497,  4gg (1954) .  

-

!.1 Anall'clo of the pertlnent oecilons of the Fedcral Internal
keverue Code revenls that the CoCe epeclflcallv alloug a
subr t l tu t lon of  c lecc lonr .  See 26 U.S.C.  t laa(a)(b)  aod (c) .



- 5 -

dlspatched Ehe returrr !o the Dlatrlct of coh.nnbla taxlng

authorltlee, one may never arnend the return by ewltchlng to

another mechod of deduction. such ls che Governrnentr g

contentlon. However, thls contentLon fal lg to take lnto

account Ehe cnre nature of an ttelectlon.rt rc also overlooks

the facc chac petlt ionerr a patenc ir: tentlon at rhe t lme of

her choice of methods was co receLve the maxLmum benefit

from the co< deduccions allowed by law.

No precedent has been dlscovered deallng wlth che

sectlon of che Dlstrict of coh.uobia rncome Tax Act here

lnvolved. Moreover, resort to the Federal rnternaL Revenue

code ls of no asslstance because the Btatutory law ls

dlfferent. There ts no such bar aa the rrlrrevocable

electlon" sectlon of the Dletr lct of Cohmbla Act.

In  per t l .nent  par t  25 U.S.C.  $144(b)  and (c)  prov lde:

(b) Chqns? of elccrlon - Under regulatlons
pres@c-ary or hr; dei;gare,
a change of electlon wlth iespecc to the
standard deductlon for ony taxable yeor may
be nade afrer the flllng bf the retirrn for-
gt rch year  . . .

* * * * *

(c) Ch,^nqe of electLon def, lned
ot En:r8 El,tte, tile term "crlcrrg

- For puryose8
of electloncncnge

wlth respecc to the standard deductlontt meon!-

(1) a change of an electlon to take (or
not to take)the etandard deductl.on:

Thus, the Federal code seeos to hs\re a far oorc reaconablo

provlelon for taxpayers who nske honeat, and fuurocent

mlatakee ln the uttllzatlon of the optlonal roethods of

deductlon.

Stnce Judlclal precedent 1s abaent and Federal lar

of no esslEtaoce, lt la nece8sary to sc ntlnlze prlnclplee

equtty to .rcerEaln lf the lfi allore petltloner r rcocdy.

Lr concludcd cgutry afforde a reoedy.

Tho pr!,octplc of rreLectlon,' 18 of equltable orl.gln.
tru bcrn qloyrd tn veriour arcag of gubetantlvc len;

1a
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nocably  concracCs,  agency and wi l le .  St rLpped of  a l l

ambtguity, ttelecclon means that one upon whm lnconglstent

rlghcs are conferred haa hle choice as to whlch he w111 take,

but he canno! have both.rr Albert v. llartln Custorn Made Tlree

Corp. , 115 F. 2d 962 (2d Clr. 1941); Anerican l. loolen Co. v.

S&nuelsohn,  226 N.Y.  61,  123 N.E.  154 (Cc.  App.  1919) .  Tt le

rtght to choose between lnconsletent rlghte le knowr as

e1ect lon.

Although a cholce freely and knowlngly uade le blndlng

and [irrevocableil under the doctflne of rrelectlonrtf lt la

not 80 where the cholce ls baaed upon a reasonable mletake

as to egsentlal facte neceseary to make an lnfotled cholce.

Albert v. ltarcln Custom Made Tiree Corporatlon, lllpgi

D r l sco l l  Rea l t v .  I nc .  v .  . ,  108

N.H .  311 ,  234  A .2d  530  (N .H .  1967) .  I n  D r iaco l l ,  Bup ra ,  t he

Courc atated,  a t  533:

tAn unsuccessful atteopt to clalm a
right or puroue a remedy to which a
partyls not entlt led, wiLl not de-
prl.ve hto of thac to whlch he la
bntl. t led. |  (Cltat lon onltted. )

Further developing the doctrine of tfelectlonrtt the Tenth

ClrcuLt, ln Flrat Naclonal Bcnk of Wlchlta v. Luther. 2L7

F. 2d 262 (l0th Clr. f954), declared at 266:

llhere tlro modes of redress are avallable
ln a glven slCuatlon but are 80 lnconsla-
tent that the essertlon of one crpunto
co negatlon of the other, the dellberate
cholce of one. wtth l..r'owledqe or n4r.n3cholce of one, wt
kno:+ledqe o
r@rlorL to each, precregorE Eo e8cn, precluqeS Ene LnvoKlng
Ene--rfidf@itltlonr oolrred, lraltEr
aupplled. )

Queettonr of cleccion oorc frcquently arlce
O I

of electlons Co accept otr renounce rllTe, and ln

ln the rrca!

contrsct

ncE,n n8 r-ouid rut;.crf

@, chrpter 47, 99. 593-694, (3rd cd.
T962) . -

i
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le alleg6'd. @! v. Coranerctal C

o
a g .  I n s .actlons where f

Q . ,  160  F .  2d  490  (4ch  C l r .  1947) .

Where an elector seeks to withdraw an electton to accept

or renounce a w111, the welght of authority ls that a

voluntary electLon is Lrrevocable and cannot be changed
8 /

merely because the elector has had a change of hea?t. But

a party who acts wlthout adequate knowledge of hls rtghce

and circtrmstances shlch affect thelr velue uay avold an
elI te lect l6n. r l

Mlstakea whlch w111 pemtt an elector co set asl.de a

wlll lnclude Lgnorance of the wtllre provlslons affectlng

an e lectorre r lghts ,  ,  283 Pa.  L57,

128 A. 843 (1925); mtstake aB to the soount and value of

the estater ! - f f , r .g !p lg ,  147.29,  p .674,  n .  L2,  and n ls take

as to legal rtghte.

Deductlve reasonlng dlctatee that the foregolng dls-

cueglon of the equltable doctrlne of ttelectlontt arrd legal

prlnclples governlng the tnatant case lead to the con-

cluglon that one wtro dellberately selectg betneen cwo

alternate, mutually excluelve rlghte, relnedlee or modee of

redreag 1r lrrevocably bound by that cholce' provlded that

che cholce ls made wlth knonledge or mesrs of knowledge

of euch facce as would authorlze reEort to each. Lack of

knowledge of a1l materlal facte prevente a cholce frm

belng an rrelectlonrtf and gggg frm belng ttl.rre{rocable.tt

Applylng these prlnclples to the lnetant ca8e, lc la clear

that petltloner oay avotd her cholce to LteoLze her deduc-

tlone on her 1970 Dlatrlct of Coluobta Incooe Tax R€Curn.

Seeklng to oaxlrulze her deductlona and m!,nlmlze her

Caxe8, pGtttloner choge to ltcolzo her deducclone totcll.ng

,  160 u.s .  594 (1g96) .

U 5 Pase on  I {1119,  rupra ,  t47 .30  9 .672,  t .2  (3 rd  ed .  1962) ,
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usand dollars of that eounc was a 1

fee whlch she l-ncurred ln the rrmsnng€toentr conserivatlon, or

maintenance of property held for the productLon of Caxable

Lncome.tr This was an expense she, ln good falth, and upon

reasonable grounda, belleved was deductlble tnder the

p rov l sLons  o f  47  D .C .C .  I f 557 (b ) ( f 2 ) .

It cannot be doubced that had petitloner known the

1egal fee was not deductlble at the c{.oe ghe flled her

return, she would hgrre choeen to utlllze the optlonal

standard deductlon. Not untll most a year later dld

the taxpayer have any reason to belleve that the legal fee

rdas not deducCtble. Thuo, not trntll Febnrary L972, when

notlfled by the l),epartuent of Flnance and Revenue that

her deductlon had been dleallowed dld she ha\re knowledge,

or meens of knowLedge, of euch facce ae would alLow her to

make an lnforned cholce reflectlng whtch nethod ahe should

knowlngLy use, ln order to accooplleh her goal.

There was no means for petlttoner reasonably to gather

all materlal facta bearlng on her declelon prlor to flllng

her return. She had no knowledge or ncano of knowledge of

any procedure shlch would hanre allored her to obtaln an

advance nrllng froa the Dletrlct of Colurnblar g D,epsrbent

of Finance and Revenue.

It ls clear from che record that no advance nrllng
LAI

procedure exlated of nhlch the publlc had notfce. Thua,

the trixpayer ue8 not on notice that a poealble advance

nrllng could be obtal.ned. Harrlng detelolned that the

toqpeyer le not chirgeable wlth knorlcdgc of any advance

nrllng procedurc, lt ts clear ahe saa not ln poeeeaolon of

all naterlal frcta ea8entlal to an tnformed cholce. Ttrcre-

fore, no btndlng nelectlm" occurred.

reLvf irr€r€ o-ay bevc been
to t8:PAyerso

sone lnforoal procedures r\ratlebla

c
One tho

o
egal
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,"rr"", ' l r{s- Siegel may avold her aelecclon and f1le

an amended 1970 Dlstrlct of Coltnnbla Indlvidual Incone Tax

Recurn with an S&g!S of a standard deducclon. To hold

otherwlee would regult ln a forfelture, ae well as the

fuoposltlon of a penalty on fuurocent and nlataken conduct

contrary to the equttable doctrine of ttelectton.fr It woul.d

also be contrar? to the weLl recognized nrle of statutory

constructlon that e court wtll not luply a legle1at1ve

lntentlon to {,Epose a penalty unlese euch lntentlon ts

clearly manlfear. 3 Sutherland, Statutory Congt nctlon,

059.03, p. 6 (4th ed. f973). Moreorrer, to construe the

statute wlthout recognttton of the equitable excepttone

nould ralee serlous queattono of constltutLonallty. A

constructlon whlch a:voldr ruch quesclons ls to be fanrored.

&.,  ! ! lE9, 2A et  f45.11'  P.  33.

colgclusIo:f

In vtew of che foregolng, petltlonerr s rctlon for

8umary Judgnenc nuct be, and hereby 1o granted. Corre-

apondlngly, reopondentrs rctlon for eu@ary Judgnent mr8t

be, and hereby fu denled. Ttrle Oplnlon conetttutea ftndinge

of fact and eoncluelone of lan.

Jenuary 5,

Coptcr to:

L976

EenJaara Feld, Esqulre
Counrcl for Pctlttbner

l{elvtn J. Heahington, Eaqulre
Counrel for Rctpondent

{o.-Vlrglnie B. Slegcl
Potltlmcr

I



sERvE0 A5 FoLLot{s: Jan. 26. '976

Ben jamln  Fe ld '  Esq .
At torneY for  Pet l t ioner
SttS f i t fe^g't Terraie
Eethesda, Nd. 20014

Flnance Of f lce,  D.  C.

l4e lv in  J .  Hashlngton '  Esq '
Assistant Corporation counsel '  u'  l"

lA 41 1/
{lt& l'aT-e*tt

l'{ae l'1. Thomas
Chtef DePutY Clerk
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